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unenforceable upon the departure of the defendant, though the latter difficulty- 
may be eliminated by requiring him to act by agent or by requiring bond. The 
more recent tendency seems to be to attach less weight to these difficulties. See 
Salton Sea Cases (1909, C. C, A. 9th) 172 Fed. 792; Vineyard Land and Stock 
Co. v. Twin Falls Co. (1917, C. C. A. 9th) 245 Fed. 9; see Notes (1917) 31 
Harv. L. Rev. 646; Comments (1917) 27 Yale Law Journal, 946. Consistently 
with the doctrine that equity acts in personam, a court having personal jurisdic- 
tion of a defendant may appoint a receiver of his property in another jurisdiction. 
Stewart v. Laberee (1911, C. C. A. 9th) 185 Fed. 471. The decree operates 
in personam, and only upon the parties to the suit, who are rendered liable for 
contempt in case they interfere in any way with the receiver's possession of the 
property or his attempts to gain possession through the assistance of the courts 
of the locus rei sitae. Lang ford v. Lang ford (1835) L. J. (n. s.) 5 Ch. 60; 
Schindelhoh v. Cullum (1893, C. C. A. 8th) 55 Fed. 885; Maudslay v. Maudslay 
[1900] 1 Ch. 611. The instant case is interesting as illustrative of the lengths to 
which a court of equity will go in order to give really effective relief. 

Evidence — Admissibility of Conduct as Part of the Res Gestae. — The 
defendant's chauffeur ran over and injured the plaintiff, a boy of five. The 
plaintiff brought this action and on the issue of negligence offered in evidence 
the fact that immediately after the accident the chauffeur jumped from the 
truck and ran away. The trial court admitted the evidence and the defendant 
excepted. Held, that the admission of this evidence was error, because the 
chauffeur's conduct was not part of the res gestae. Molino v. City of New 
York (1921, App. Div.) 186 N. Y. Supp. 742. 

Such evidence, however interpreted, is not admissible against the defendant 
as an admission, as the chauffeur had no authority so to prejudice his master. 
Douglas v. Holyoke Mach. Co. (1919) 233 Mass. 573, 124 N. E. 478; Cross v. 
Coal Co. (1916, Mo. App.) 186 S. W. 528. After the servant had testified to the 
contrary, this evidence would be admissible, but only to contradict the servant. 
Louisville Ry. v. Davis (1908) 32 Ky. L. R. 580, 106 S. W. 304; see Loose v. 
Deerfield (1915) 187 Mich, 206, 209, 153 N. W. 913, 914. If the servant's conduct 
could reasonably be interpreted as equivalent to a contemporaneous statement 
by him that he was not looking ahead or that he thought the child would get out 
of the way, by the weight of authority it would be admissible as a part of the 
res gestae. Barrett v. Chicago Ry. (1920, Iowa) 175 N. W. 950; Chellis Realty 
Co. v. Boston Ry. (1919, N. H.) 106 Atl. 742; Louisville Ry. v. Broaddus' Adm'r. 
(1918) 180 Ky. 298, 202 S. W. 654. In criminal prosecutions evidence of flight 
by the accused is admissible as directly relevant to show guilt. State v. Rod- 
rigues (1917) 23 N. M. 156, 167 Pac. 426; Windom v. State (1917) 19 Ga. App. 
452, 91 S. E. 911; 1 Wigmore, Eivdence (1904) sec. 276. (It is difficult to see 
how it would be less relevant to show negligence under proper circumstances.) 
In the aspect least favorable to the plaintiff the running away is equivalent to 
a statement by the chauffeur that he believed he was at fault; the mere fact 
that the statement was in the form of an opinion should not make it inadmissible 
if all the elements necessary to make it a part of the res gestae were present. 
Cromeenes v. San Pedro Ry. (1910) 37 Utah, 475, 503, 109 Pac. 10, 20; Cross 
Lake Co. v. Joyce (1897, C. C. A. 8th) 83 Fed. 989. Where the spontaneous 
exclamation theory is not accepted, the necessary elements in this class of cases 
are usually stated to be: (1) an act independently admissible; (2) statement 
made contemporaneously with the act; (3) such statement relating to and tending 
to explain or elucidate the act. Lund v. Tyngsborough (1851) 63 Mass. 36; 
Comstock's Adm'r. v. Jacobs (1915) 89 Vt. 133, 143, 94 Atl. 497, 501. No definite 
rule has been laid down by the courts as to the meaning of "contemporaneous." 
It has been held improper in New York to admit statements made a few seconds 
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after the occurrence. Brauer v. New York Ry. (1909) 131 App. Div. 682, 116 
N. Y. Supp. 59. On the other hand a comparatively recent Washington case 
held that it was proper to admit statements made by an employee about two hours 
after the accident. Walters v. Spokane Ry. (1910) 58 Wash. 293, 108 Pac. 593. 
Under the spontaneous exclamation theory the running away in the instant case 
might have been considered as equivalent to a statement made under the influence 
of nervous excitement induced by a startling occurrence. In this class of cases 
it is not necessary that the statement be made contemporaneously with the act. 
St. Laurent v. Manchester Ry. (1915) 77 N. H. 460, 92 Atl. 959; Latnbrecht v. 
Schreyer (1915) 129 Minn. 271, 152 N. W. 645. Whether a given statement under 
the particular circumstances was made contemporaneously with the act or under 
the stress of nervous excitement, should be left largely to the discretion of the 
trial court. See Washington-Virginia Ry. v. Deahl (1919) 126 Va. 141, 147, 100 
S. E. 840, 842 ; Lambrecht v. Schreyer, supra. It is submitted, therefore, that the 
ruling of the trial court in the instant case should have been permitted to stand. 

Trusts— Resulting Trusts in Mortgages.— The plaintiff mortgaged land to 
a stranger. The land was sold on a foreclosure sale to an investment company. 
The plaintiff not having the means to redeem the land, the defendant advanced 
a portion of the money. There was no evidence as to the intention of the 
parties at the time of the redemption respecting the interest, if any, which the 
defendant was to take. The plaintiff brought a bill for a decree quieting title 
in himself. The lower court, on the theory of a resulting trust, decreed that 
the defendant had title to an undivided share of the land, proportional to the 
sum which he had advanced. Held, reversing the lower court, that a decree 
should be entered quieting title to all of the land in the plaintiff. Cochran v. 
Cochran (1921, Wash.) 195 Pac. 224. 

Under the facts of this case there may well have been an intention by the 
parties to regard the advancement made by the defendant as a mere loan. The 
decision was not based on this ground, however. In Washington a mortgage is 
a mere lien upon the realty and the mortgagor retains the legal title even after the 
foreclosure sale and until his period of redemption expires. The decision 
rests upon the theory that, where property is taken in the name of one person 
and the consideration is paid by another, a resulting trust comes into existence 
only where a legal title passes as a result of the purchase. Under the common- 
law theory of a mortgage, whereby the legal title passes to the mortgagee, a 
resulting trust arises under such circumstances. Kelly v. Jenness (1862) 50 Me. 
4SS ; Tillman v. Murrell (1898) 120 Ala. 239, 24 So. 712. Where a mere equitable 
claim is bought by one and the title taken in the name of another, a resulting 
trust does not arise, there "being no legal title to which the equitable title can 
attach itself." Livingston v. Murphy (1905) 187 Mass. 315, 72 N. E. 1012; 
Boyer v. Floury (1888) 80 Ga. 312, 5 S. E. 63; contra, Munch v. Shabel (1877) 
37 Mich. 166. Since there can be a trust of an equitable interest, it is difficult 
to see the necessity for the transfer of a legal interest to create a resulting trust. 
Under the lien theory of mortgages, where a resulting trust operates to make 
the mortgagor the beneficiary and so to extinguish the mortgage, the courts allow 
such a trust to be set up. Smith v. Balcom (1897) 24 App. Div. 437, 48 N. Y. 
Supp. 487. And where to set up a resulting trust of a lien created by mort- 
gage will make a stranger the trustee and the person furnishing the considera- 
tion the mortgagee, the trust is upheld. Hanrion v. Hanrion (1906) 73 Kan. 
25, 84 Pac. 381; Jn re Tobin's Estate (1909) 139 Wis. 494, 121 N. W. 144. In 
the instant case the fact that if a resulting trust is set up the trustee will be the 
mortgagor, should be immaterial. He holds the legal title in his own interest 
and the lien created by the mortgage only in his capacity as a passive trustee. 
He is a mere conduit through which the legal powers represented by the lien 
pass to the one paying the consideration. The purposes of a resulting trust — to 



